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NEGLIGENCE, 5th ed. 2761, say however, that the plaintiff's anxiety about 
others (not his own children) who may be in danger for the same cause, is 
not an element of damage." The exception here, which would sustain the 
doctrine of the principal case, is evidently based on the decision in the case 
of Vogel v. McAuliffe, 18 R. I. 791, 31 Atl. 1, a case which directly supports 
the principal case. 

Deeds— Statutory Words— Implied Covenants— "His Heirs, Exe- 
cutors, and Administrators." — A deed containing the operative words 
"grantor convey" which by statute implied a covenant against incum- 
brances expressly provided that the grantor bound (himself omitted) his heirs, 
executors and administrators, to warrant and defend the premises unto the 
grantee, his heirs and assigns against every person whomsoever lawfully 
claiming any part thereof by or through the grantor. At the time of the con- 
veyance back taxes were owing upon the land. In an action against the 
grantor upon the implied covenant against incumbrances, Held, that the 
grantee could recover. Rotan v. Hayes (1903), — Tex. Civ. App. — , 77 So. 
W Rep. 654. 

It is a general rule "that a special covenant controls a general covenant 
whether express or implied on the same subject, where the two are inconsis- 
tent." Jones, The Law of Real Property in Conveyancing, sec. 840. 
The question then is, when are two covenants inconsistent? In the principal 
case the court said inasmuch as the Texas statute provided that "from the use 
of the words grant or convey certain covenants on the part of the grantor 
for himself and his heirs .... are implied unless restrained by express 
terms contained in such conveyance," that the special covenant did not con- 
trol implied covenants against incumbrances for the reason that it did not 
' 'purport to bind the grantor himself, but only his heirs, executors and admin- 
istrators." In Dun v. Deitrich, 3 N. Dak. 3, it was held where an implied 
covenant was raised by a statute identical in phraseology with the Texas sta- 
tute, that the implied covenant was controlled as against the grantor, by an 
express covenant against incumbrances limited by its terms to the heirs, exec- 
utors and administrators of the grantor, the court saying, that "it would be 
unreasonable to suppose that the part es intended to have the representatives 
bound by one covenant and the grantor by another." Upon the effect of a 
covenant where the grantor purports to bind his heirs, executors and admin- 
istrators there is a contrariety of authority. Some courts, guided by the rule 
that it is not for the courts to make contracts for parties, hold that no one is 
bound until the death of the grantor. Traynor v. Palmer, 86 111. 477; Brown 
v. Wolcott, 1 N. Dak. 497. Other courts hold that the manifest intention of 
the parties is to bind the grantor, although the word himself is omitted. 
Smith v. Lloyd, 29 Mich. 382; Hilmer v. Christian, 29 Wis. 104; Judd v. 
Randall, 36 Minn. 12. 

Equity — Injunction — Restraint of Trade — Consideration and 
Clearness of Contract. — Stewart and Hamilton were practicing medicine 
as partners in the town of Viola, Mercer County, Illinois. Dr. Stewart owned 
the office fixtures, horse and buggy, etc. In 1899 they determined to give up 
general practice and study a specialty. Stewart sold his interest to Dr. Ryan 
for $780, and at the same time signed an agreement never to practice medi- 
cine in or within eight miles of Viola without the consent of Dr. Ryan, unless 
forced to by some unforseen circumstances. Hamilton acted as agent for 
Stewart in making this sale and held out as an inducement that the purchaser 
would succeed to the business of the firm. At about the same time Hamilton 
signed a similar agreement. The $780 was paid to Stewart, and Hamilton 



